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IR PROCEDURAL HISTORY
A BACKGROUND OF THE INCIDENT AND CRIMINAL PROCEEDINGS

On November 4, 2008, New York City Council Member Hiram Monserrate, then 41
years of age, was elected to represent the 13th District in the New York State Senate. At the time,
Senator-elect Monserrate was involved in an intimate relationship with Ms. Karla Giraldo, then 29
years of age.

At approximately 3:00 a.m. on December 19, 2008, an incident occurred at Senator-
elect Monserrate’s apartment in which Ms. Giraldo sustained serious facial lacerations from a broken
drinking glass in addition to other injuries. Senator-elect Monserrate then escorted Ms. Giraldo
from the premises. Large portions of this latter event were video-recorded by the apartment
building’s security system. Thirty-seven minutes after leaving the building, Ms. Giraldo and Senator-
elect Monserrate arrived at Long Island Jewish Medical Center, where Ms. Giraldo received
treatment for her injuries. Hospital employees notified police of the mcident, and Senator-elect
Monserrate was arrested at the hospital on suspicion that he had assaulted Ms. Giraldo.

Following his arrest, but prior to being indicted, Senator-elect Monserrate took the
oath of office of the New York State Senate on January 7, 2009, a position that he still holds.
Senator Monserrate is currently the Chairman of the Consumer Protection Committee and is a
member of the Cities, Civil Service, Energy and Telecommunications, Insurance, Rules, and Mental
Health Commuttees.

In March 2009, the Queens County District Attomey presented the matter wo the
Grand Jury, and on March 23, 2009, the Grand Jury retumed a six-count indictment charging
Senator Monserrate with three counts of second-degree assault, a Class D felony, and three counts
of third-degree assault, a Class A misdemeanor.

On September 18, 2009, Senator Monserrate waived his right to a jury, and on
September 21, 2009, his trial began before the Honorable William M. Erlbaum in Supreme Court,
Queens County. Senator Monserrate did not testify during the trial. Following the close of the
People’s case, Justice Erlbaum dismissed two of the charges relating to reckless assault. On October
15, 2009, Justice Erlbaum announced his verdict, finding that the three remaining assault counts
requining a showing of “intent” had not been proven beyond a reasonable doubt. Justice Erlbaum
found that Senator Monserrate was guilty of the sixth count of the indictment: misdemeanor
reckless assault, a crime carrying a maximum jail sentence of one year.'

1

The charge for which Senator Monserrate was convicted, Assault in the Third Degree, is
defined as follows: “A person is guilty of assault in the third degree when . . . [h]e recklessly
causes physical injury to another person.” Penal Law § 120.00(2). “Recklessly” is defined in
relevant part as follows: “A person acts recklessly with respect to a result or w0 a
circumstance described by a statute defining an offense when he is aware of and consciously
disregards a substantial and unjustifiable risk that such result will occur or that such
circumnstance exists. The risk must be of such nature and degree that disregard thereof
constitutes a gross deviation from the standard of conduct that a reasonable person would
observe in the situation.” Penal Law § 15.05(3). Finally, “[plhysical injury means
imparirment of physical condition or substantial pain.” Penal Law § 10.00(9).




B. FORMATION OF THE SELECT COMMITTEE,_AND SCOPE OF INVESTIGATION

On November 9, 2009, the New York State Senate adopted Senate Resolution 3409.
The resolution established “a Select Committee of the Senate to investigate the facts and
circumstances surrounding the conviction of Senator Hiram Monserrate on October 15, 2009.”
According to the Resolution, the Senate’s decision to investigate this particular conviction was based
in part on its determination that “[tJhe seriousness of these domestic violence charges and the
circumstances surrounding them warrant further investigation by the Senate, and may warrant the
imposition of sanctions by the Senate.”

The Resolution “authorized and directed” the Select Committee to “investigate the
facts and circumstances relating to the conviction against Senator Monserrate,” granting it the full
authority possessed by a committee “constituted under Article 4 of the Legislative Law and Senate
Rule VII.” Senate Resolution 3409 also mandated that the Select Committee “ensure a full and fair
investigation.” Finally, the Resolution directed the Select Committee to report its findings, along
with a recommendation, to the full Senate.

The Committee’s mandate did not include an inquiry into the charges as to which
Senator Monserrate was acquitted. Accordingly, the Committee did not make any determination or
finding as to whether the actions within Senator Monserrate’s apartment that caused severe injury to
Ms. Giraldo were intentional or accidental,

Resolution 3409 directed that the Select Committee be comprised of “nine Senators
to be appomnted by the Temporary President of the Senate,” and that “[flour of such members shall
be appointed upon the recommendation of the Minority Leader of the Senate.” The Senators
appointed to serve on the Committee were as follows:

1. Senator Eric T. Schnetderman (chair)

Senator Andrew J. Lanza (ranking minority member)
Senator James S. Ales

Senator John J. Flanagan

Senator Ruth Hassell- Thompson

Senator Diane J. Savino

Senator Toby Ann Stavisky

Senator Andrea Stewart-Cousins

D S TS L o

Senator Catharine Young
C. COUNSEL FOR THE SELECT COMMITIEE

The Senate retained the law firm of Kaye Scholer LLP, through Daniel R. Alonso, a
partner at the firm, to act as Special Counsel to the Select Committee. David L. Lewis, a Senate

lawyer who 1s employed as Counsel to Conference Services to the Minority, was designated Minority
Counsel to the Select Committee.




II. THE SELECT COMMITTEE’S INVESTIGATION
A LEGAL AUTHORITY TO INVESTIGATE

The Senate possesses broad powers “by inquiry, to ascertain facts which affect public
welfare and the affairs of government. Such power of inquiry, with process to enforce i, is an
essential auxiliary to the legislative function.”” It is well-established that “[this power may be
delegated to a committee” and includes the power to issue subpoenas dues tawen’ These
investigative powers are well-established, as they are incident to a legislative body’s ability to govern
effectively. As Luther Stearns Cushing explained in his seminal work on legislative assemblies,*

[ilt has always, at least practically, been considered to be the right of
legislative assemblies, to call upon and examine all persons within
their jurisdiction as witnesses in regard to subjects in reference to
which they have power to act and into which they have already
instituted or are about to mstitute an investigation. Hence they are
authorized to summon and compel the attendance of all persons
within the limits of their constituency as witnesses and to bring with
them papers and records in the same manner as is practised by courts
of law. When an assembly proceeds by means of a committee in the
investigation of any subject the committee may be and usually is
authorized by the assembly to send for persons, papers and records.’

Moreover, “a common understanding or belief concerning the improper conduct of a member is a
sufficient ground for the house to proceed by inquiry conceming the member and even to make an
accusation.” It is well-established in New York “that either house may institute any investigation

having reference to . . . the anduat or qualifications of its menders.”’

: In re Jont Legslatiwe Committee to Irestigate E ducational Systemn of State of New York, 285 N.Y. 1, 8
(1941). In this case, the New York Court of Appeals upheld the lower courts’ refusal to
quash a subpoena des teosm that had been issued by a joint committee to the president of
the Teachers Union of the City of New York, compelling his appearance before the
committee, as well as the production of documents.

? Id at 8-9.

LUTHER STEARNS CUSHING, ELEMENTS OF THE LAW AND PRACTICE OF THE LEGISLATIVE
ASSEMBLIES IN THE UNITED STATES (1874) (“CUSHING”).

5 1d §634.

¢ MASON’'S MANUAL OF LEGISLATURE PROCEDURE § 564.4 (2000) (“MASON’S MANUAL”); see
also Ex Parte D.Q. McCanthy, 29 Cal. 395, 403, 406 (1866), which held that where a “charge
affecting the honor, dignity, purity and efficiency” of a legislative body is leveled, “the Senate
therefore, under the common parliamentary law, had the power to investigate the charge
with the view to the expulsion of the guilty members” because a “legislative assembly, when
established, becomes vested with all the powers and privileges which are necessary and
incidental to a free and unobstructed exercise of its appropriate functions.”

7 Brigss u MacKellar, 2 Abb. Pr. 30, 56 (N.Y. Sup. Cr. 1855) (emphasis added).




B. INVESTIGATIVE STEPS

The Select Committee began its investigation following the passage of the Resolution
on November 9, 2009 and completed it on January 12, 2010 with the submussion of this Report to
the full Senate, at which point the Select Committee will cease to exist. During this period, the
Select Commuttee convened on November 9, November 23, December 8, December 14, December
29, 2009, and January 11, 2010. In connection with the investigation, the Select Commuttee
reviewed, among other things, the minutes of Senator Monserrate’s criminal trial (awtached at Exhibit
2), the People’s exhibits admitted at the trial, the grand jury testimony of Karla Giraldo, a notarized
statement by Ms. Giraldo dated December 19, 2008 (attached at Exhibit 3), the minutes of Senator
Monserrate’s sentencing (attached at Exhibit 4), as well as publicly available recordings of Senator
Monserrate’s interviews with various media outlets during which he discussed the events
surrounding his misdemeanor conviction.

On October 26, 2009, counsel for the Select Committee met with representatives
from the Queens District Attorney’s office. On October 27, 2009, counsel for the Select Committee
met with counsel for Senator Monserrate. Counsel for the Select Committee maintained an open
dialogue with both the Queens District Anorney’s Office and Senator Monserrate’s counsel
throughout the investigation. However, Senator Monserrate’s counsel did not cooperate in the
investigation, and refused virtually all of the Select Committee’s requests for information and
assistance.

For example, Senator Monserrate’s counsel was given the minutes of Karla Giraldo’s
testimony before the grand jury as part of the District Artomney’s pre-tnal obligations. Indeed, his
counsel had strenuously argued that the relevance of such minutes was crucial to his defense. But
when the Select Committee asked for a copy, counsel denied the request. Similarly, when Senator
Monserrate’s counsel was asked to provide copies of exhibits introduced at trial by the defense —

which are by law a matter of public record, but which courts entrust to the custody of the lawyers
that offer the exhibits — they again declined.

Because, unlike the defense, the District Attorney was prohibited by law from
providing grand jury materials without a court order,’ on November 12, 2009, the Select Commuttee
issued a subpoena to the Queens District Anomey’s Office directing it to produce “fa]ll documents
relating to the investigation, indictment, and trial of Hiram Monserrate in 2008 and 2009, including
but not limited to grand jury minutes and materials obtained by grand jury process.” (Attached at
Exhibit 5). The District Attorney then filed an “Application to Release Grand Jury Minutes and
Other Materials” in New York Supreme Court, Queens County, Criminal Term. When Justice
Erlbaum requested an application from the Select Committee, the Committee filed an Order to
Show Cause, dated November 20, 2009, with the court, seeking authorization for the District
Attorney’s Office to release the Grand Jury Matenals. The court ordered that the People, Senator
Monserrate’s counsel, and counsel for the Select Committee appear on December 4, 2009 (also the
date of sentencing). (Attached at Exhibit 6).

’ CPL.§190.25(4)(a).




On December 4, 2009, counsel for the Select Committee appeared before Justice
Erlbaum and requested authorization to receive the Grand Jury Materials.” Justice Erlbaum granted
the immediate release of Karla Giraldo’s grand jury testimony, together with unspecified additional
materials incident to her testimony, and denied the rest of the Select Committee’s request without
prejudice to a further application. (See Exhibit 4). On December 15, 2009, counsel for the Select
Committee, in keeping with Justice Erlbaum’s directive, filed an Order seeking all materials
subpoenaed by the Grand Jury perining to the telephone records of Ms. Giraldo and Senator
Monserrate on the night of the events that formed the basis of Senator Monserrate’s misdemeanor
conviction. (Attached at Exhibit 7). On December 21, pursuant to a stipulation between the
parties, the Queens District Attorney released Senator Monserrate’s and Ms. Giraldo’s phone

records and cell-site information from the night in question to the Select Committee. (Attached at
Exhibit §).

The Select Committee repeatedly extended an open invitation to Senator Monserrate
and his counsel to address the committee, whether in person or by written submission. They
declined the opportunity to address the committee.® The Select Committee also contacted Karla
Giraldo through her legal counsel and invited her to appear before the Committee, or, if she
preferred, to be interviewed under oath.! Ms. Giraldo’s counsel stated that she declined the
invitation for an interview. In spite of their public expressions of their intention to cooperate,
Senator Monserrate and his counsel refused to provide any of the grand jury materials requested by
the Select Committee, defense exhubits from Senator Monserrate’s ciminal tral, and other materlals,
including Senator Monserrate’s e-mails from the night of the ncident.

The Queens District Attorney’s Office did not oppose the Select Committee’s request for
Grand Jury Materials. Senator Monsetrate’s counsel did oppose the request.

Sez Section IV.C below, regarding Senator Monserrate’s refusal to cooperate with the Select
Committee’s mvestigation.

! Letter from Daniel R. Alonso, Esq. to Glenn Marshall, Esq., counsel for Karla Giraldo (Dec.
10, 2009) (Attached at Exhibit 9).



OI.  FACIS

Part A of this Section provides a summary of the uncontested facts relating to the
events of December 18-19, 2008. 'These facts were not disputed by either the prosecution or the
defense at Senator Monserrate’s criminal trial, although the inferences to be drawn from many of
these facts were hotly contested. Part B provides an overview of the criminal proceedings against
Senator Monserrate, including the positions advocated by the prosecution and defense and the
evidence presented by both sides in support of their arguments. Part C of this Section reviews the
additional evidence that the Select Committee considered as part of the investigation.

Al UNCONTESTED FACIS RELATING TO THE EVENTS OF DECEMBER 18-19, 2008

On December 18, 2008, Karla Giraldo attended a holiday party hosted by Jesus
Pefia, an attorney, at the World’s Fair Marina in Flushing, New York. Jasmina Rojas, Ms. Giraldo’s -
cousin, and Rojas’ son, Javier Icaza, picked up Ms. Giraldo from her apartment at approximately
9:00-9:30 p.m. to transport her to the party. Senator Monserrate did not attend the party. At the
party, Ms. Giraldo consumed at least two alcoholic beverages. At approximately 12:00-12:30 a.m.
on the moming of December 19, 2008, Ms, Giraldo left the party and Ms. Rojas and her son drove
Ms. Giraldo to Senator Monserrate’s apartment located at 37-20 83rd Street, Jackson Heights, New
York. Ms. Rojas accompanied Ms. Giraldo into Senator Monserrate’s apartment, located on the
second floor of the building. Ms. Rojas greeted the Senator, used the bathroom in his apartment,
and then left. Senator Monserrate’s apartment building has a surveillance video system with video
cameras located at various points both outside and inside the building, including the vestibule and
the first and second floor hallways.

Sometime after Ms. Giraldo arrived at the apartment, Senator Monserrate opened
her purse in order to place a Patrolmen’s Benevolent Association (“PBA”) card in her wallet. At
that time, Senator Monserrate discovered that Ms, Giraldo had another PBA card in her wallet that
was given 1o her by a male acquaintance, and removed that card. As captured by video surveillance,
at approximately 12:54 a.m., Senator Monserrate left his apartment and went into the second floor
hallway, opened a trash chute in the middle of the hallway, placed a white trash bag down the chute,
then reached into his pocket, pulled out an object, and displayed it in the direction of his apartment.
He then threw the object down the chute, and began walking back to the apartment. The object was
recovered by the NYPD from the trash chute and was identified as the PBA card that had been
removed from Ms. Giraldo’s wallet by Senator Monserrate. On the video recording, as Senator
Monserrate threw the card down the chute, Ms. Giraldo left the apartment, came into contact with
Senator Monserrate (who moved to the side and continued into the apartment), opened the trash
chute, looked down it for a moment, and then returned with some haste into the apartment.

Approximately two hours later, Ms. Giraldo’s face was lacerated when it came into
contact with one of Senator Monserrate’s water glasses. Carolyn Loudon, tenant of the apartment
directly below Senator Monsermate’s, testified that she heard a body hit the floor above her, a
woman’s scream, and then a man’s voice state, in English, “Listen to me.” At approximately 2:50
a.m., the building’s video surveillance showed Ms. Giraldo leaving Senator Monserrate’s apartment
while holding a white towel to the left side of her face with her left hand. Senator Monserrate then
exited the apartment a few paces behind her. The video next captured Ms. Giraldo walking down
the stairs until she stepped toward the door of the apartment located at the bottom of the stairs and
began ringing the doorbell. Ms. Loudon, the resident of that apartment, testified that she heard her
doorbell ring, but did not answer the door. As Ms. Giraldo was ringing Ms. Loudon’s doorbell,



Senator Monserrate reached for her arm and proceeded to pull her by her right arm through the first
floor hallway, into the vestibule, and out the front door of the apartment building. Ms. Giraldo
appeared visibly upset and resistant to Senator Monserrate’s actions, grabbing a banister in the
hallway (losing the white towel she was holding to her face in the process) and then holding on to
the interior doorframe in the vestibule. After pulling Ms. Giraldo out of the apartment building,
Senator Monserrate led her to his car.

At approximately 3:27 am., 37 minutes after leaving Senator Monserrate’s
apartment, Senator Monserrate and Ms. Giraldo entered the North Shore Long Island Jewish
Medical Center (“LIJ”), located at 270-05 76th Avenue, New Hyde Park, New York, as depicted on
surveillance video recovered from LIJ. Senator Monserrate and Ms. Giraldo did not enter the
hospital at the emergency room entrance, but used the main entrance of the hospital. A hospital
surveillance video shows a security guard leading Senator Monserrate and Ms. Giraldo through the
hallways of the hospital for several minutes until they arrived at the emergency room. From
approximately 3:5C a.m. to 4:54 a.m., LIJ video surveillance recorded Senator Monserrate sitting in
the emergency room waiting area, making telephone calls, and talking to one of Ms. Giraldo’s
treating physicians. Throughout this period, M. Giraldo received treatment. LI} personnel
contacted the NYPD, who subsequently placed Senator Monserrate under arrest.

Ms. Giraldo suffered lacerations to her face, described by Dr. Homayoun N. Sasson,
her treating plastic surgeon. The first was “an approximately 1.5 centimeter crushed and deep
laceration that extended through the underying muscle tissue, with no underlying bone injuries
noted.” Dr. Sasson described the shape of the laceration as “a straight line laceration which was
horizontal, but it had crushed tissue edges, which are irregular tissue edges.” He described the depth
of the laceration as “through the whole thickness of the skin until the skull bone reached . . . that’s
where the injury stopped.” Dr. Sasson described another laceration, on the comer of Ms. Giraldo’s
left eye, which was a “multidirectional” wound and equally as deep as the larger laceration. Finally,
Dr. Sasson testified to other smaller injuries on Ms. Giraldo’s face, including “multiple small
lacerations below the left eye, in the lower left eyelid region, and in the left check areas.”
Additionally, Ms. Giraldo’s medical records also note that she had brownish, circular bruising
(ecchymosis) to her left forearm and a skin tear on her left inner forearm.

Sometime after Senator Monserrate’s arrest at LIJ, the NYPD searched his
apartment and took photos of the scene, and retrieved the building’s surveillance video. The police
also collected physical evidence, including, among other things, the PBA card found in the trash
chute, a number of white towels stained with blood found in the bathroom and bedroom, a green t-
shirt found in the bathroom sink, an unstained, but torn, men’s white sleeveless undershirt found in
an unlined garbage can, and pieces of a broken water glass found in the bedroom. At the request of
the prosecution, the pieces of the broken glass were tested to determine how the glass was broken
(te, whether an opmion could be reached as to whether the glass was broken intentionally or
accidentally), but the tests were inconclusive.




B. CRIMINAL PROCEEDINGS AGAINST SENATOR MONSERRATE

On March 23, 2009, Senator Monserrate was indicted in State Supreme Court in
Queens on three felony and three misdemeanor assault counts. Counts 1-5 of the indictment related
to the events that took place within Senator Monserrate’s apartment that led to the lacerations on
Ms. Giraldo’s face. Count 6 related to events in the apartment hallways and vestibule as depicted on
the surveillance video.

From September 21 to October 13, 2009, a bench trial was conducted before the
Honorable Willilam Erlbaum, Justice of the Supreme Court of the State of New York, Queens
County. The Queens District Attomey’s Office was represented by Assistant District Attorneys
Scott Kessler and Johnette Traill. Joseph Tacopina and Chad Seigel, of Tacopina Seigel & Turano,
represented Senator Monserrate.

1. Key Ports Made By The Proseqution

'The prosecution’s primary arguments at trial were that (1) Senator Monserrate
intentionally assaulted Ms. Giraldo inside the apartment while in a jealous rage after discovering the
PBA card in her purse; and (2) after that assault, Senator Monserrate attempted to control the
sttuation (and Ms. Giraldo), which led to a second, reckless assault of Ms. Giraldo as depicted on the
surveillance video. As described more fully below, Senator Monserrate’s lawyers contended that the
incident in the apartment was accidental, and that Senator Monserrate pulled Ms. Giraldo out of the
building in an effort to get her medical assistance at a hospital at a time when she was resistant to
going. :

In support of its contentions regarding the assault within the aparument, the
prosecution argued that the video surveillance showing Senator Monserrate disposing of the PBA
card demonstrates that he was jealous and that he and Ms. Giraldo were having an argument at
approximately 12:54 a.m. on December 19, 2008. The prosecution presented the testimony of Ms.
Loudon, the downstairs neighbor, who testified that between midnight and 3:00 a.m. on December
19, 2008 she heard “a lot of commotion going on above” her and characterized it as “a lot of
chaos,” “just mad energy,” and a “high noise level” The prosecution argued that Ms. Loudon’s
testimony demonstrated that Senator Monserrate and Ms. Giraldo argued continuously from the
time Senator Monserrate disposed of the PBA card until Ms. Giraldo’s face was cut with the glass.

To support these arguments, the prosecution offered statements Ms. Giraldo
allegedly made to emergency room personnel while she received treatment to the effect that her
mnjuries were not the result of an accident. Nurse Susan Cabibbo, who treated Ms, Giraldo in the
triage room, wrote in a January 9, 2009 handwritten statement and testified at trial that once Ms.
Giraldo was left alone with her she said “he is crazy, he is crazy,” referring to Senator Monserrate,
and told Nurse Cabibbo that she was involved in an altercation. In the contemporaneous triage
notes, Nurse Cabibbo typed that Ms. Giraldo was “involved in altercation” and catalogued her
injuries as multiple lacerations to the eye area and bruising and a skin tear to the left forearm.

Dr. Dawne Kort, an emergency room resident who speaks Spanish fluently and who
also treated Ms. Giraldo, wrote m a January 6, 2009 statement and testified at trial that she asked a
sobbing Ms. Giraldo to explain what happened, to which Ms. Giraldo responded “I can’t believe he
did this to me. My face, my face, I can’t believe my face.” Dr. Kort recounted that Ms. Giraldo
further stated, “We were fighting. I asked for a glass of water.” and Senator Monserrate responded
“You want the water? You want the water? Here’s the water.” According to Dr. Kort’s testimony






